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& T R 1. IN’E‘RODUC‘!“ION i
Cour’ts i’ the Umted States have heid physmsans itable for medrcai ma}pract;ce since the"
eughteenth century, but such'claims were rare “until recently. {Fi‘%i} While maipractace
reform may not be at ‘the forefmnt of the average ‘citizen's 'mind, [FN2] this sub}ect
undeubtedty affects’ every citizen: ‘of this country. There are indications that people
recognize the present as well as potent:af troubles thatan uncontmliad ‘médical
malpractice system could catise. [FN3] One is apt'to‘think that this is someone else’s
problem;, ‘even when this is not the case. [FN4] Yet, how could the average citizen play a
role in *174 the escalation or reduction of medical’ ‘malpractice problems? C:t:zens are
unlikely to envision their 'own role in the medical malpractice system. [FN5] - '
Despite the lack of involvement by the average citizen, the strong lobbies of the mecifcai
profession-and the insurance mdustry have pushied for {egisidtive attentiorito 7 :
malpractice reform.“One part of thHese réform efforts has focused on setting ‘absolute
limitations on maipractice awards; Twenty ‘states currentiy have a cap on malpractice
_recoverses and fourteen of these ‘caps were enacted in 1986, [FN6] The theoretical

d these statutory Iamitatmns isias foi!cews "{t}o the extent one Iamlts or -

o Celiminates another's right to teceive’ compensat:on for injuries, there is, of course;, an-

equal reduction in the need for the insurance’ pmtectlon whlch has tradtt;onatiy provndecf
the source for these compensatron payrments." [FN7] - :

This'note will foclis speczfzcaﬁy ‘on taps on non-economic damages The state supreme:
courts of California {FN8] and Indiana’ {FNQ} have’ upheldithe censtututtonalzty of limiting
reccvery ‘for non-economic fosses to'a maximum award of $250,000 in actions against
health care providers. Four other’ states ‘with similar non-economic cap prov:smns are
Texas, New Hampshire, North Dakota, and Ohio. [FN10]

1I. MANIFESTATIONS OF THE 1970'S MALPRACTICE INSURANCE "CRISIS" [FN11]
The late 1960's saw a sudden and unanticipated increase in the *175 number of
malpractice daimsfiled’ agamst physicians. [FN12] An unprécedented increase also
appeared in the size of jury awards corresponding to' an Unanticipated incréase in both
the number of claims filed for negligent injuries ‘ard the 'amounts recovered. FN131 The
mid-1970's brought forth ‘a climate of dramatically increasing malpractice insurance
rates, [FN14] significantly raising'the cost of: liability insulation. Consequently; doctors
began to experience dtfﬁcuity obtaining adequate coverage and some insurance carriers
even eliminated their coverage of medical malpractice liability. [FN15] In response to
the rate increases and difficulties in obtaining adequate insurance coverage, physicians'
associations "predicted that physicians would abandon the practice of medicine or would
practice without the protection of liability insurance.” [FN16] When the unavailability of
medical malpractice insUrance reached an apparent "crisis™level in the mid-1970's, the
state legislatures tried to reducé the cost of insurance premiums *176 and increase
insurance availability. {FN17] Every state except West Virginia responded to the



situation with some type of legislation. [FN18]

However, the "crisis" of the 1970's may have been an unjustified panic, The increases in
insurance prem;ums were hardly devastating to.a majority of physicians. [FN19]
Maipractice premiums make up only about one percent of the nation's bill for personal
health care services. [FN20] Moreover, the proportion of gross income that the average
practitioner paid for malpractice insurance from 1976 to 1983 actually decreased.

[FN21] There is no evidence, other than the increase of legal claims, to support a notion
that medical practice standards had declined. [FN22] There is also little indication that
the general.public was aware of any "crisis".. [FN23] Thus; depending on one's. . .
perspective, it seems that the: malpractice "crisis" could he.viewed as ezthez’ a threat to
the very fabric of our society, or as an msngnxflcant ftgment of the insurance companies'
and medical profession's imaginations. [FN24].

. *177 [11. CAUSES OF THE MALPRACTICE "CRISIS" OF THE 1970'S
The varied causes of the changing malpractice insurance climate are subject to much
debate. Physicians and the insurance industry attribute the soaring malpractice costs to
increases in both the number of suits filed and. the size of. awards dn.contrast, anyers _
and. consumer: gmups quest;on the very: extstence of the "“medical malpract;ce crisis,!
“f“hey blame excessive insurance mdustry profits and the medical commumty s mabliaty to
ehmmate substandard practitioners. [FN25] The 1970's may have seen a tremendous -
increase in the number of frivolous cEaams filed due to attorney. contmgency fee .-
arrangements and the. media's f"ocus on outiandzsh jury awards. [FN26] Perhaps this
theory is wrong and there was actually.a huge increase in meritorious claims filed. The
increase in.claims could be attributed to a breakdown in patients' trust and, admiration
for their physaczans, [FN27] an increase in the public's willingness to litigate as they _
became more aware of thejr legal rights, and an.increased risk exposure because of the.
growing compiexat;es of madical techﬂo{ogy TFNZ8} Another. expianataon is that the .
increase in.claims .was the product of an-increase in the.number of lawyers, thus .
allowing for the more aggressive pursuat of claims aiready in existence. . Yet, .evidence of
such a phenomenon is weak and subject to. much criticism.. {FN29] The. dechne inthe
United States stock *178 market inthe earEy *70's undoubtediy contnbuted o the rtsmg
" costs of the. maipractace insurance system. {FNBO} Prior. ieberai:zatuon of tort law and. .
procedure.also helped to.precipitate the.changes. [FN31] :
Insurance companies unquestionably played a key role in the. process {FN32} The
inability to.predict and absorb the shock of sudden.increases contnbuted to malpractice
insurance problems. [FN33] Even $o; some and;cat;on ex;sts that the insurance industry
is not the passive and helpless vuct:m -of market: forces it ‘would:like the public to believe.
{FN34] The industry's role in the maipractxce system should recewe rmuch: greater
scrutiny in the future. _ L . T _ .

IV. RESULTS OF THE 1970'S "CRISIS”
The tremendous power of the medical lobby forged the:way for *179 legislative reform
following the "crisis" of the 1970's. [FN35] Legisiatures in nearfy every state enacted
some sort of tort reform.measures. [FN36]. These efforts sought to preserve the
availability of heaith care systems at reasonabie cost. [FN37] State legislatures feared
doctors would refuse to practice in certain geographical areas and would be unwilling to
provide services in certain high risk speciaities without a reduction in the cost of
insurance. [FN38] Also of concern was that if physicians practiced medicine without
insurance (because of its high cost), the conseguences of this practice would fall.on the
consumers of health care in that injured patients would be unable to hold any party
financially accountable for a health care provider's negi;gence [FN39T. .
In addition to legislative reforms, the insurance.industry also emerged in a different
form in the following decade, With the few large carriers abandoning the malpractice
market, state medical societies and other physician groups sponsored the formation of
nearly forty malpractice insurance companies.between 1975 and 1982..[FN40] This
alteration in the =180 makeup of the insurance market, while contrzbutmg to the crisis at



the time, will probably prove to be beneficial to the system in the long run. [FN41]
Additionally ,-one:lingering effect .6f the insurance crisis of the 1970's has been an
increase in the pract{ce of defensive medicine, {FN42] desplte Ieg;slatwe efforts at

reform.

V;.ARE WE NOW HEADED FOR ANOTHER MEDICAL---MALPRACTECE "CRISIS'?,
Malpractice-insurance is-now generaily available. Yet;-once again.there is.concern that
ifarge numbers of physicians:will find:themselves.in danger of practicing without
malpractice coverage. [FN43] Recently, the frequency. of malpractice lawsuits and the
amount of dollars. paid out-per =181 claim:have:increased markedly. {EN44] This means
that physicians are, or soon will ‘be, facing hefty increases in the amounts they must pay
for malpractice insurance. [FN45] Responding to the upward trend in claims which are
:once-again substantially increasing - insurance premium costs, the American Medical .
Association and health care providers have already proclaimed the existence of.a new
crisis. [FN46] Medical society and physician-run insurance companies [FN47] are now
experiencing:many of the same troubles as their nonprofessionally run counterparts:.
[FN48] State legislative efforts at reform have been recently revived. [FN49] The overall
impact on maEpractace insurance has *182 been to:.reduce by more than fifty percent not
only the Aaumber of compames providing malpractice coverage, but also the amount of .
‘coverage available. {FNSO} Some even feel that we-are now headed for a.no- fauit
medical liability insurance system. [FN51] While there are arguments to the: contrary,
[FN52] there remains at-least sufficient 3ustaﬁcataon for concern.over the current .state of
the medical ma!practac:e system : SR :

VI. TO CAP OR NOT TO CAP SHOULD THERE BE ANY QUEST‘ION?
One reform measure likely to have a significant impact on insurance costs and its.
availability is placing:a limit on recovery-of non-economic *183:losses. [EN53] Such
damage caps limiting recovery fer non-economic loss are highly controversial, {FN54] To
date they have not been.an effective weapon inthe malpractice insurance war, since
some courts have declared this measure uncoristitutional, [FN55] Nevertheless, recent
- state. {FNSS] ‘and federal [FN57] decisions. uphoidmg California's $250,000 ceiling.on
"non ~economic’ oss: serve as significant ‘constitutional ‘support for. thas refcrm and will
pave the way for other states to follow California's lead..{FN58]
The American: Bar Association's Commission-on Medical Professional Liabt!rty
recornmended that no:dollar timit-be imposed on recoveries for economic-doss, but
expressly “[took] no positionion whetherit is a;apropriate to-place a.ceiling on:the -
recovery of non-economic loss.” [FN59] This note takes the position that ilmztatlons on
non-economic josses are a- desirable tort reform: measure While thereiare'a. var;ety of
arguments pro and con, such caps only .come: into play.in very remote situations [FNGO]
and their poteﬂtiai benefits outweigh their infringement:on the rights of only. a very.few
people to be fully "compensated" economically for'their pain-and suffering.
A number of policies underlie these limitations. Caps seek to reduce the number of
lawsuits in the health. care industry, provide inexpensive health care, allow for affordable
‘insurance coverage, address the insurance crisis, assure that jury awards are closely
related to actual damages,; and generaély, reduce the cost of medical malpractice
litigation: [FN61]
Initially there is-a guestion as to whether a ma%practice cap effectuates *184 its intended
purposes because most of the premium paid by the insured goes to the first $100,000 of
coverage. [FN62] The cost to insure beyond this point is relatively small. [FN63]
Nevertheless, limits on recovery stzli serve to contain health care costs in both a direct
and indirect fashion.
The economic-muodel of tort Iaab;l:ty for medmaf maipractace, intending to lead to an
optimal degree of care in the practice of medicine, {[FN64} breais down in the real worid.
[FN&5] This model predicts that, "an increase or decrease in the expected liability cost of
negligent patient care will result in an:inversely related decrease or increase in the
amount of medical negligence." [FNG66] With respect to liability for medical malpractice,



“there will be no deterrent effect primarily because of a liability insurance system and
medical financialicare market structure’ whsch effectsvety efase the ﬂnanc:lat deterrent
effects of damaqge payments " {FN67] " :

Many factors tend to undermine the workzngs of the economic model in the malpractice
system. A substantial number of people negligently injured by physicians have no
opportunity to bring suit; [EN68] Settlements are *185 often made for: 51gmf1cantiy less
than the actual claim value. [FN69] A defendant’s negligence can be impossible to-.
prove. [FN70] Tort doctrines may restrict-or eliminate recovery, as in the case.of -
wrongful death or emotional ‘distress: [FN7171All of these factors shrink tort Habii-i-t-yifor
culpably caused injurigs. [FN72}:Likewise; caps on non-economic.damages would also.
diminish liability-for culpably caused injuries. Nevertheless, this aloneis hardly:reason to
abandon the reform measure and, given the infringements that:society has come to -
accept, this is a relatively small intrusion. A perfect liability system would never:demand
intrusions on avictim's right to be fully compensated. Unfortunateiy, sunh a system does
not-exist in twentieth century -American society.

Undoubtedly; non-economic caps will harm some- individuals whose compensatfon will be
-constralned by the statutory. limits. -Some have argued that we are attempting to solve
gurinsurance: probfems by hitting those who can least take: the punch: [FN73]The caps
couid "have a devastating effect on'the occasional individual who is seriously: ;njured by
negligent: mecncai treatment. and can'prove large economic loss gither because the injury
oceurred early in‘life or ‘because the patient's substantial earning power was destroyed.”
[FN74] A person'may receive the brunt of the statute’s forceimerely.because he is very
young, or single. “The limitations are dependent on whether the victims of medicai
negligence are minors or legal adults, and whether or not they have dependents,
regardless of the extent of theirinjuries.” [FN75] '

The seriously injured person is forced to give up the right to receive compensatson for
proven losses above a set:amount, yet he recelves nothing for this sacrifice. [FN76] The
actions of doctors; hospitals, lawyers, insurance companies;-and perhaps patients who
press frivolous claims all contribute *186 to the malpractice crisis.:: [FN771 The seriously
injured patient with a valid claim is'pot the source of the problem,.so why should he be
forced to pay for the cure?: IF‘N?‘S] Finally, the argument:can:be made that it is. the
medacai profess;on and ‘insurance mdustry that'are the true beneﬂmarues of malpract:ce
caps, not the average citizen. [FN79] '

Nevertheless;, the vast majority of m}ured peOpie w;u remain unaffected by caps-on non-
economic damages. States'that have put ceilings on-non-economic damages have been
quite generous ‘when setting limits..While it is true that a $250,000 ceiling will lower-
some potentaal multimillion dollar: awarcis, itwill not-affect-the outcome in many smaller
cases. {PNSG} Morecver; the impact of the:few very: large awards decreasedto-a:
statutory maximum ‘would have a substantial effect on reducing the average payout
[FN81] A cap may even heip the -average person: The money saved by not: having to pay
for a share of excessive verchc:ts would enable people to better insure themseIVES
[FN82]

*187 Physicians tend to feel that a reasonabie cap on non-economic damages wali
decrease claim severity, [FN83] Such limitations-do not affect the safety of medical care.
[FN84] Regardless, evidence that the cap is reducing the severity of malpractice -awards
has not yet been forthcoming or overwheiming, {[FN85] but it does exist, and as the caps
gain acceptance and momentum, their effects will undoubtedly be more: pronounced.

A United States General Accounting study onthe tort reform of the 1970's which fimited
malpractice awards, (caps on award, elimination of plaintiff's ad damnum clauses and
periodic payments) found that potential verdicts had been reduced by 42 pereent and
settlements by 34 percent. [FN86] One study that measured the effects of damage
ceilings concluded that states which enacted caps in 1975 had malpractice awards
nineteen percent lower in 1977. [FN87] Another study of the period from 1975-84
revealed that the average impact of the various statutes capping all or part of plaintiff's
recovery has been to reduce average claim severity by twenty-three percent. [FNBE] -
There is little information evaluating the effect of malpractice caps on insurance



availability and affordability, [FN89] but the data that does ‘exist suggests:that "premium
rate increases are fiot as large in states with rigorous medical malpractice statutes.”
[FN90] With regard to consumer medical expenses, it appears that "as physicians pay
higher insurance rates the ‘added cost will be passed-on to their-patients. " IFNS1] Yet,
malpractice premiums may not be such a significant factoriin driving medical cost
increases of impeding atcess to health care. {FN92] Data of the National *188
Association of Insurance Commissioners indicates that the caps are not Iakeiy to affect
malpractice premiums-greatly. [FN93] '

Another potential danger-of the statutory caps would arise if the doilar thresholds were
not periodically-revised-to reflect inflation. Infiation- could:potentially cause the caps to
have a greater limiting effect'than they ‘were intended to possess. [FN94]

1t'is not readily ‘apparent that consumers of ‘medical services care about medical
malpractice caps. "Whether consumers should care depends:argely on-whether the
reduction’in fréquency and severity of malpractice claims.will"lead to an increase in
medically uhsafe behavior. That; in turn, depends on the extent to -which tort liability
deters- medical negligence.” [FN95] Caps'on non=economicidamages do not infringe

;upon the deterrent-aspects-of the malpractice system. Malpractice award caps are not
likely to réduce a physician's internal inhibitions ‘against malpractice. Thelegisiature is’
not changing "the law's statement about what kinds of behavior are bad.” [FN96] A -
physician still has a duty to act with reasonab%e care and the plaintiff must still prove a
breach of that duty. [FN97] -

Regardless, stating that caps do notintrude on the deterrence domain of malpractice
law [FN98]-does not-necessarily imply that this domain exists in-the first place. In
general, medical malpractice law can be perceived as #189 under-deterring unsafe .
behavior: [FN99] The fact that an individual doctor's record of performance-has little
effect on*his 'premiuim rates contributes to this lack of deterrence. {FN100} -
Malpractice costs are relatively small when compared to other health care costs. [FN101]
Some-feel that the problem only exists is inthe eyes of physicians and insurance. © .
companies. [FN102] Nevertheless, there is some question as to why, as a policy matter,

_there should be different rules for medical malpractice cases than for other personal
injury cases which haveno general damage ceahngs [FN103]: .

'.Another argument agamst a statutory’ limit-is'the idea that. physzcaans shouid "absorb at
least some part of the increase rather: than going on strike and demanding radical "
changes in-the rights of the injured victims of their *190 medical negligence.” [FN104]
Yet, the medical profession does absorb much of the cost. Limits on damage awards only
become effective in the extreme and generally unforeseeable cases: Even with a
statutory.cap oh'non-économic damages, doctors must still insuiate themse!ves from
liability in the'vast majority of situations.

Isn't the purpose of insurance to protect against the remote; unforeseeabiy large injuries
that the victim:and the victim's family could not provide-for? Aren't these statutes
concentrating the costs of the worst injuries on-a few individuals? [FN105] While these
are valid concerns, it is important to realize that economic damages would still be
compensated for. [FN106] The defenseless injured victim would still be offered
significant compensation for his injuries. While some will argue that general damages

-are as real tothe plaintiff as economic-loss, [FN107] the latter measure is the only
assessment that can be made with some degree of rellability. [FN108].

One final argument against the statutory non-economic damage cap is that this part of
an award provides a means to pay for plaintiff's attorney's fees without diminishing:the
plaintiff's compensation. [FN109] A response to this challenge is that such costs shouid
be taken into account when determining actual damages, and, consequently, there is no
unjustified decrease in plaintiffs’ awards. :

Capping general damage awards will help reduce the frequency and *191 severity of -
malpractice claims and will not adversely affect the safety of medical care. [FN110]
Ancther benefit of the cap is continued availability of adequate medical malpractice
insurance providers, which is essential for the protection of the providers and the
general public. [FN111] Malpractice insurance protects the patient as well as the



physician.-{FN112] Ultimately, it is-the. patient who suffers to.the extent that physicians
reiocate to areas:with lower insurance: rates,’ wathdraw from h;gh ﬂsk specsaittes, and -
practice defensive medicine, JEN113}=00

Pain and suffefring‘are realdosses; but ;oney can not begm tc compensata for them
[FN1141 Even if weiwere to contintue our current attempt to fully assess an mdaveduat
victim's pain and: suffering; can we. say: with.: any degree of cer‘camty that a Jury S fmdmg
in-one case will: have any. relation to its finding in.another?:.

Caps on non-economic loss would "contain jury awards wsthm realastlc !;msts s‘educe the
exposure of insurers (which reductions could be reﬁected in lowered premlums}, lead to
more:settlements. and tess. litigation,.and: enab!e msuraﬁce carriers:to set:more accurate
rates because of the greater: gredactabiiaty of the size of judgments,” [FN115} Fmaliy,
removing the extravagant awards through statutory fimitations might effectaveiy bring
more order to the presently random system of. compensataon fFNL116]. :

*192 Congress has already begun proposing legislative: reform.in this area The Fed@rat
Incentives for State Health Care Professional Liability Reform Act of 1985 {the "Hatch
b;li") {FNl }.7} and the Medtcaf Offer and Recovery Act of 1985 {the, "Moore/(’sephardt: .

{FN119} Yet another reform pessabmty is to a!fow consumers to negotnate prwateiy for
thetr own tort reform measure {FN120} o S RV :

: : S VII CONSTITU‘FIONALITY -
Presently severa! states have non-economic. medrcai malpractice damage caps, {FE\EIZl}
If these tort reform measures are to-find.greater acceptance and:become truly: effective,
the debate as t& their constitutionality: must be resolved.: Nevertheless, this.area of the
law is just-beginning:to:evolve, and there are strong indications that lamatataons on non-
economic damages will:gain support. Besides medical'malpractice law there are other

_situations :where legislative modification.of damages: has been:permitted. by courts...
[FN122] Furthermore, the United States Supreme:Court *193 has-approved a federaf
statute limiting tort damages. {FN123] However, this mformatlon atone is msufﬂccenﬁ to
establish a-statute's constitutionality.. : .

" UAn-initial'and’ perhaps insurmountable obstade to piacmg a: hmlt on non econom:c
j-'*damages is the existence. of a spemﬂc state constitutional provision bamng non-

" economic damage caps. [FN124] Yet, in most states there is'no’ 'specific state .
constitutional bar.:Judiclal-interpretations of basic constitutional protections: vary
substantiaily. Further, a capping-provision: that-one. state. court finds: unconstftutsonai
may differ significantly. from a: damagelimitation upheid in another state. [FN125] .
Courts’ are:splition the censtltutionaifty ofstatutes I;m:tmg ‘overail compensatson
economic as well-as non-economic awards or estabitshmg other cappmg schemes.
[FN126] However, non-economic caps by themselves: have not met with such: jUdlClal
scrutiny. At present New Hampshire is the only state whose supreme court has -
spec;f;caﬁy invalidated a medlcai maipractlce Aen-economic damage cap. {FNlZ?}

*194 A, Equal Protection ' '

Courts which strike down mal;::ractsce caps generaiiy reiy on equaf pmtac:tson analysas
The rationale behind the application of this analysis-is that.state legislatures, in-imposing
ceilings on damagss, have classified individuals on the-basis.of the claim.asserted.and-
the amount of damages-sought. [FN128] Under equal.protection analysis, the first
question presented.for-a court is:what level of scrutiny:to apply. - The scrutiny level .
determines whether the cap will survive a.constitutional challenge. [FN129] The United
States Supreme Court -has applied three tests in addressing equal protection chalienges:
the minimal scrutiny or rational relationship test, the strict scrutiny test; and the .
intermediate scrutiny test.-[FN130] Strict scrutiny is:generally not applicable because no
suspect class or fundamental right is affected, and the intermediate test is normaily not
applied to economic or social welfare legisiation. [FN131])-Consequently, the rational
relationship test is the standard ma:ast often used o assess the constitut:onality of
malpractice caps. S



. Under this test, constitutionality depends on whether the. legislature's rationale has a
real and substantial relationship to the objective it seeks to obtain. [FN132] In other.
words, whether it is rationally. related to.a legitimate state interest. Courts utilizing this
standard have no trouble finding a rational basis. for limiting the. amount of non-. - ..
economic damages that can be awarded.to a plaintiff. [FN133] The rational relationship
test received *195 significant federal approval when the United States-Supreme Court
dismissed the appeal of Fein v. Permanente Medical Group [FN134] for lack of a -
substantial federal guestion. -In Fein,.the California Supreme Court held that a cap on
non-economic damages was rationally related to the ‘goals of: reducing insurance costs
and eliminating nonmeritorious claims.: The United States. Supreme LCourt's dismissal.. -
suggests that non-economic damage caps "sufficiently the same!.as California's are valid
under the federal constitution. [FN135].Consequently, federal -courts should not object to
caps on non-economic damages because they will clearly find-a rational relation. As a .
.. general rule, state courts have adopted the Supreme Court's deferential rational -
relationship approach when reviewing ‘Mmalpractice caps. [FN136].Still, some.courts have
utitized the intermediate test to resolve equal protection issues. [FN137] Those courts
which have invalidated caps *196 invariably apply a higher degree of scrutiny than the

rational relationship-test. [FN138]. @ "

B. Quid Pro Quo R o

A less conventional due process argument advanced against malpractice recovery caps
is that in many cases the right to recover medical malpractice damages in.tort is a
property interest which cannot be deprived unless.it provides:a quid pro quo in return,
The "argument entails the notion that limiting a.plaintiff's recovery eguates into a -
societal quid pro quo by lower insurance premiums and. medical costs." [FN139]
Nevertheless, state courts have rejected this justification because the benefits derived
are too remote to compensate malpractice plaintiffs awarded capped recoveries,
[FN140] Consequently, this argument has not proven significant in current constitutional
doctrine. [FN141] Nevertheless, many scholars advocate this doctrine, maintaining that
statutes which limit. malpractice awards must provide a “reasonably. just substitute” for a
mat;;srat:’ti;;e'v__i-ct_fm'_s_:3%_b'rid'ggd._:co_m__m'_onri_gw remedies. [FN142] At present however, the
requiremnent of a quid pro.quo is not a driving force in constitutiona -attacks of -

- malpractice caps. Vo S

C. Jury Trial

Another argument attacking statutes which limit medical. malpractice compensation -
raises the issue whether su¢h caps viclate the plaintiff's constitutional-right to a jury
trial. [FN143] The first case to invalidate a statute on this basis was Bovd v. Buiala.
[FN144] This decision has recently been reversed *197 by the United States Court of
Appeals for the Fourth Circuit with respect to the cap's constitutionality. [FN145] This -
reversal should significantly weaken the validity of future attacks on this ground.
Regardless, the arguments advanced by the lower court are still worthy of consideration
because many courts have relied on them in their reasoning. . L

The reasoning of the lower Boyd court essentially stated that the right to a jury trial
encompasses not oniy the function of the jury to determine questions of Hability, but
also to determine the extent of the injuries sustained by the amount of damages to be
awarded. The inherent problem with this reasoning is that it denies a legislature of its
power to limit a common law right of recovery. Unguestionably, a legislature has the ..
power to completely eliminate such recovery if it desires. [FN146] While this
interpretation may be inherently flawed, courts are currently battling out the
constitutionality of malpractice caps on the basis of jury trial rights. [FN147] As the
circuit court’s decision in Boyd gains recognition, however, this argument is less likely to
be successfui, .

 VIIL CONCLUSION



The 1990's will ‘undoubtedly prove‘tobea decade of innovation and reform. It is’ uné;ke%y
that medical malpractice insurance rates will *198 sugmf&canty decrease in‘the next
'several years. Consistent with this notion, it is also doubtful that health care for the ~
average citizenwill become more affordabte in the present decade.’ Nevertheless,
legislative powerto ‘change ‘our current compensatory scheme is gne potentaal source for
solutions, We must also begm o more ctoseiv scrotumze the wor“kings of the msurance
industry. -
inthe: futuz‘e, lzm;tatzons o generai damages in moolcal malpractice cases are more
fikely to survive constitutional scrutiny in state and federal courts. Non- ecoﬂomnc caps,
along with other tort reform- measures, could effectwefy stabilize the health care’
insurance market, Bventually this would reduce the costs of health care in the Uniited
Statés by driving down'the necessary Costs of maipractzce insurance and’ decreasmg the
practice of defensive medicine. While there are undoubtedly costs to statutory '
limitations on nen-economic damages, ‘these costs are mitigated in the face of the health
care insurance: mdustry s current problems and the potentlal beneflts that these o

measures x:ouicE dersve

FNI Danzoo The Frequency and Severti:y of Medacal Maipract:ce Claims: New Evsoence
49 LAW AND CONTEM? ‘PROBS 57 (Spring 1986). : S

FN2. One study found ‘that, "[o}n!y 55 percent of the voters {m Artzona} even regarded
medical- malpractace !nabslsty asa potentsai concern, compared with 70 percent in 1985.
Moreover, only one voter in‘ten saw the'issue as affec:tmg his own pocketbook "De
Berge, Malpractice Reform is Doomed-And Doctors are to Btame, Med Econ. Jan 8,
1990, at 21 Tho foiiowmg statement |s aiso representatwe '

There are a few areas of legaslataon and’ court deczsnons whach ovoke pr:mal emotnons m
the general public. At'the preseot time the’ sub;ec:t of abortlon

-would probably head thislist. But regulation of malpractlce iogts atlon is not m this
category. The generai pubfic is fiotiaroused. T here are.no long processions of irate”
“citizens’ carrymg ptacards and’ shant;ng slogans marchmg around courthouses and. state_ _
capitols on this issue. The intense feelings, the anger, and the rage are ‘there but they
are in the minds of professionals who believe their Hvelihoods are at risk.

Kansas Malpractice Victims Coaiatxon V., Ben 243 Kan. 333 354, ”757’ P. 2d 251 265
{198@} (Mc?ariand 3 drssontmg) ' .

FN3. One Arizona survey found that 80" percent of the people believed that maipractsce
insurance costs would make health care unaffordable for some consumers, and 64
percent thought that women throughout the state would soon have trouble fmd:ng
insured doctors willing to deliver babtos De Berge, supra note 2 at 22. '

FN4. Id. at 22-24. Despite rising costs, the vast majority of voters surveyed in Arizona
believed that medical insurance would provide for thelr own ‘families, and that they
would be able to obtain the obstetrical care they noeoed Id.

FN5. Eighty percent of Arizona voters believed that jury awards were exoess;ve

in malpractice cases. Yet only one in tert saw a direct relationship between malpract ce
awards, premiums paid by physicians, and a patient's doctor bilis. Id. at 24. It is this
disassociation which is "critical to the Iissue of runaway awards, because it prevents
patients from seeing that they're the ones who ultimately pay for a jury's largesse. As a



result, 70 percent-of voters:surveyed.believe that.only doctors and insurance. compames
-- not the general public -- would benefit from tort reform.” Id. . .

FN6. Farrell,sVirginia's Medicai Maipractice Cap andthe Doctrine of Substantive Due -
Process, 23 TORT-& INS. 1..). 684,:687-88 (1988) (“Fable 1 .lists those states which have
enacted ilmttattons, aiong with their amounts} :

FN? A;tken Meducat Malpractace The Alieged "Crnsus" in Perspectwe, 637 INS L., 90
91 (1976) . e _ _

FN8. See Feln v. Permanente Medical Group, 38 Cal. 3d 137, 695 P.2d 665, 211 Cal,
Rptr. 368, appeal dismissed 474 1.5, 892 (1985).

Carson v. Maurer, 120 N H 925, 941- 43, 424 A.2d 825, 836- 38 (1980). Arneson v,
Qlson, 270 N.W.2d 125, 135-36 (N.D, 1978); Simon v. St, Ehzab@;h Medical Center, 3
Ohio Op, 3d 164, 166, 355 N.E.2d:903, 906-07 (19762 S

FN11. See generally Robinson, The Medical Malpractice Crisis of the 1970!s: A- .
Retrospective, 49 LAW & CONTEMP PROBS. 5 (Spnng 1986} for a detailed Iook at the
malpractice insurance sxtuat;on in the 1970's,

PN 12Seee g '{Bepé.rt'm.enf i.)f'.}"i.ééii::'h .a'nd”Hum'a.ﬂ Services, REPOR‘F OF. THE TASK. -
FORCE ON MEDICAL LIABILITY AND MALPRACTICE, at 121 (August 1987) {heremafter
Report ori Medical Liability]; Robinson, supra note 11,-at6.: g = _

FN13. See e.g., Report on Medical Liability, supra note 12, at 121; Robinson, supra note
11, at 6. One study by Jury Verdict Research, Inc., revealed a 363 percent mcrease in:
average jury verdict awards from $220,018 in 1975 to $1,017,716 in 1985, Farreil

supra note 6, at 696-697. This statistic is of limited value however, because the majorsty
of malpractice awards arise from settlements rather than verdicts. Id.

FN14. See e.g., Note tmst ion_on Recov fDam ic] Medi

{1986) [her‘eiraafter E\Eote Limitation on Recovery} Note Leg:s!at ve L;mltatrons on
Medical Malpractice Damages: The Chances of Survival, 37 MERCER L. REV. 1583 (1%86)
[hereinafter Note, Legislative Limitations]. Between 1960 and 1970 malpractice
premiums rose 540.8 percent for physicians other than surgeons and 949.2 percent for
surgeons. Learner, Restricting-Medical Malpractice Compensation Schemes: A
Constitutional "Quid Pro Quo” Analysis to Safeguard Individual Liberties, 18 HARV. J. ON
LEG. 143 fn. 1 (1981), citing Biaut, The Medical Malpractice Crisis--Its.Causes and
Future, 44 INS. COUNSEL 1. 114 n.3 (1977). The economy of the periocd undoubtedly
contributed to the magnitude of the problem. Insurance rates rose not only due to



higher tnderwriting costs, but also because of investment losses resulting from a
nationwide recession. Robinson, supra note 11, at 6. o : W

FN15. See, e.g.; Posner, Trends in Medical Malpractice'Insurance, 49. LAW AND -
CONTEMP. PROBS. 37, 38 (Spring“1986}; Note; Legislative Limitations supra note 14, at
1583. Insurers that had previously underwritten medical malpractice insurance policies:
responded to increasing claims ‘and decreasing profits by abandoning the malpractice
market. Kansas Malpractice Victims Coalition v. Bell, 243 Kan. 333, 335, 757 P.2d 251,
254 (1988). Malpractice ‘was not:a major form-of underwriting for most insurance
companies. Consequently, withdrawal in

the face of a questionable profit future was relatively easy. Robinson, supra note 11, at
9. In some states this withdrawal was instigated by an insurance commissioner's refusal

to allow a large rate hike. Id.

FN16. Note;:i_mim_i_;:a};i'q_n_on ;Re_cov_ery_;';:;subra note 14, at 1331.

FN17. Res'a'o;."t'on Me_dica:i i.-iab__i!ity,_supra rote 12,-at 121; the, Limitation on Recovery,

supra note 14;at 1331, i -
FN18. Note, Limitation on Recovery, supra no‘té 1‘-4-,.--ét'"133_i:.

FN1S. Compared to the average income of the ‘medical:profession, these premium rates
are Rot excessive. *The average doctor-pays proportionately less of his income for.
malpractice insurance than does the average citizen:for his car insurance.” -Aitken, supra
note 7, at 92. One study which analyzed the distribution of physician premium increases
-from 1974 to 1976 concluded that ‘the increases were financially manageable for most '
physicians -and that only. a small number of specialties-in selected states were "bearing a
financial burden.” Zuckerman, Koller, and Bovbjerg, Information on ‘Malpractice; A
Review of Empirical Research on:Major Policy Issues, 49 LAW. AND CONTEME. PROBS.
85, 92 (Spring, 1986).

FNZOL_Law'_,-'}A_:Céh_sumer Perspective on Medical Malpractice, 49 LAW-AND CONTEMP.
PROBS. 305, 308 (Spring 1986). ~ =~ " .. - _

FN21. The decrease was from 4.40% in 1976 to 3.69% in 1983. Id.
FN22. Robinson, supra note -11,. at 11,

FN23. As one commentator stated:

If the public at iarge were aware of any crisis, it ts -unilikely that they directly felt its
effects. Although-patients may have paid somewhat higher medical and hospital bills as
the cost of malpractice insurance passed through the system, the third-party payment
system tends to diffuse and obscure the effect of higher-costs on the patient's own
purse. Moreover, if a health care system already plagued by costs rising substantially



faster than:inflation, even a dramatxc increase-in. ixab:ilty costs would be scarcely
noticeabie . - : I L . -

Rcbmsora supra note 11 at 6 7.

FN24 Compare, for example statements made by the Amerzcan Medaca! Assocnatson
(AMA) with those of the Association of Trial Lawyers of America o
{ATLA). The AMA pronounces:

The problem of medical professional liability has already been the subject of much study
and analysis and the need for tort reform is well documented. There is proven need for
reform of the tort system in general-the AMA seeks no special protection for physicians.
Together, the AMA and ABA could design modifications of the existing tort system that
would preserve its fundamental pa’ocess and goa%s whlie, at the same time, eliminate the
wmdfails, waste and unfa:mess AT . .

E Farreil supra rzote 6 at 694 ATL.A s stat&ment to the contrary is as feiiows

: ‘There zs no medtcal malpractice cns;s today Medzcai malpractzce compames are .
profitable, even:if they won't admit it. Malpractice insurers are doing.better than they
would have the public, or the doctors they insure, beileve The proposats of the medical
industry are simply special interest legisiation. - o

id.
FNZS. ' Fér}eé, 's{z'pra note -6, 684 B
. FN26. Note, Legislative Limitations, supra note 14, at 1583. . - -

FN27. Evidence that increased malpractice litigation.is attributable fo a.loss. in. public
confidence in the medical profession is difficult to evaluate and mostly anecdotal.
Robinson, supra note 11,.at 12-13..Public.confidence .in the medical professnon is stilf .
generaliy hngh accordmg to pubilc opanaon polis Id at 13 S

FN28. Note, "Legisiatix;re Li’mitatio-nsrsu;sra-in'ote' 14, at1 583. _Thie-Encreased risk exposure
sternming from the growing complexity of modern medicine can be attributed to the use
of more dangerous, but generally more beneficial treatment methoeds. Robinson, supra
note 11, at 11.

FN29, Robinson, supra note 11, at 14-15. One study analyzing the frequency and .
savarity of tort claims between 1970 and 1978 concluded that the increase in claims
over time could not be attributed to differences in the number of attorneys per capita.
Danzon, The Freguency and Severity of Medical Malpractice Ciaims, 27 1.L..& ECON.
115, 143-144 (1984): However, another study of malpractice insurance premiums paid
by doctors from 1974:to 1978 concluded that "the notion that a ten percent increase in a
state's lawyer/ popuiation ratio leads to an almost like percentage-increase in premiums

. is: & distinct possibility.” Sloan, State Responses to the Mafpractace Insurance "Crisis"
of the 1970's: An Empirical-Assessment, 93, HEALTH .POL., S



POL'Y & L. 629, 643 (1985): For a discussion of the difference between the Sloan data
and the Danzon data, see Danzon, supra note 1, at 58-59. Danzon repeated her study
for the period of 1975-1984, and again concfuded that "there is no evidence that a high
density of lawyers per capita has any systematic impact on the frequency of claims filed

. 1d at 70. Danzon's second study suggests that the high correlation "between
number of claims per physician and number of attorneys per capita appears to reflect
the tendency of attorneys'to migrate to areas where litigation rates are high-. . . rather
than reflecting an independent effect of attorneys on fitigation rates." Id.. :

FN30. Posner, supra note 15, at:38.

FN31 As one commentator notes

Modern times - begsnnmg roughly in the 1960 s - WItnessed liberalization: of substaﬂtave
standards and procedural rules governing medical malpractice cases. Substantively, the
principal modlf;cataons involved negligence standards,: partacutariy the relaxation-of.the:
tocality rule, standards for informed consent, @nd the scope of the doctrine of
respondent superior. Procedurally, the'main alterations have. been the ‘limination of -
charitablée immunity; reEaxatnon of the statute of ilmatatsons . and the icosen;ng of
proof requirements . : .

Robinson, supra note 11 at 17.

EN32. The erratic and large damage awards made accurate rate prediction impossible for
the insurance companies. Learner, supra note 14, at 144-145. The peor ;nvestment
practices of the insurance companies also contributed tothe ' ‘crisis”. 1d. -

'FN33. Posner, supra note 15, at 49-51.

FN34. As one commentator observed:

To date, no one knows whether the insurance companies are overchargmg They have
repeatedly refused to make their books availabie, and their.premium costs are not
subject to regulation by the Department of Insurance. With these facts-or lack of facts-
in mind, it seems even more incredible that substantial revisions of our existing
compensatory system are 'being proposed without any plausible scheme for insurance
reguiatron and without'a dlspassmnate deveiopment of those facts that triggered the

alleged 'crisis’.

Aitken, supra note 7, at 96. There is surprisingly little empirical research on the
interaction of the insurance systemn with medical maip;‘ac’mce Zuckerman, Koller, &
Bovi:ajerg, supra nofe 19, at 110 111, :

EN35. It is doubtful that such legislation would have gained momentum throughout the
country, had:it not been for the powerful lobbies of the American Medical Association
and the American Hospital Association. As one author noted: "Although premiums for
health insurance, both public and private, often rise at rates comparable to-rising
medical malpractice premiums; the people who bear these.costs do not have the politicai
clout of the doctors and hospitals who bear the immediate costs of rising malpractice



premiums.” Law, & Polan, PAIN AND PROFIT: THE POLITICS OF MALPRACTICE 147

FN36. The most common legislative proposals included capping plaintiffs' recoveries,
limiting liability. of individual health care providers, reducing the statute of limitations
applicable to medical malpractice actions, abrogating the collateral source rule in .
medical malpractice actions, -establishing medical-fegal screening panels and establishing
either.compulsory or voluntary arbitration plans. Redish, Legislative Response to the.
Medical Malpractice Insurance Crisis: Constitutional Implications, 55 TEX. LAW REVIFW
759, 761 (1977). See also, Comment, Recent.Medical-Malpractice Legislation ~- A First
Checkup, 50 TUL. L. REV. 655 (1976); Probert,. Nibbling-at.the Prohlems of Medical
Malpractice, 28 U. FLA L. REV. 56 {1975); Comment, An Analysis of State Legislative
Responses to the Medical Malpractice Crisis, 1975 DUKE L.J. 1417 {1975).

FN37. Note, Legisiative Limitations, supra note 14, at 1584,
FN38.1d. .

FN'39.._Id.;.Th_ere is. some questién as fo :whether the rights of the individuaf patient really
was a concern. As one observer noted: - : e Co S

If you look at-the.medical malpractice reform litigation-legislation, rather-of the middle
1970's, a very substantial.portion of it was doctors' legislation. It was designed to:
protect the health care system from the onslaught of malpractice litigation ., . patients’
rights have to be respected, too, in any proposed change.” S e

‘Defensive Medicine and Medical Malpractice, S. Hrg. 98-1039, Hearing Before the -
. Committee on Labor and Human.Resources, 98th Cong. 2nd Sess. 26 (1984) .
[hereinafter Hearing] (Statement of Arriold J. ‘Rosoff, Associate Professor, Wharton
Schopl, University of Pennsylvania), :

FN40. Posner, supra note 15, at 39. These professionally sponsored companies were -
founded on the notion that the physicians and hospitals could manage their insurance
needs better than lay companies. These professionally sponsored companies now
account for over one-haif of the two billion dollar

annual malpractice premium volume. Id.

FN41, Robinson, supra note.11, at 19. "Departing companies only marginally committed
to the area of malpractice were replaced with newly formed mutual insurance companies
owned and operated by medical groups.” Id. . : :

FN42. Defensive medicine refers to "physicians' behavior in response to a perceived
threat of future malpractice litigation, including such activities as performing extra
precedures, ordering additional diagnostic tests, or even refusing to treat certain high
risk patients.” Hearing, supra note 39 at 4. (staterment of Sen. Orrin G. Hatch).

The American Medical Association (AMA} Committee on Professional Liability recently
estimated that the total cost of defensive medicine was $15.1 billion in 1983 alone, a



very large proportion fo [sicl: total médical treatment costs. Alsg, the AMA surveyed a“
sample of 1240 of its members in 1983 to determ;ne how physicians have changed their
usual pattems of prac‘clce in response:to rises in professional Hability premiums. Of the
1240 doctors surveyed 40.8 percent reported prescribing additional diagnostic tests,
27.2 percent provided additional treatment procedures, 35. =3 percent spent'more time
with patients, 56,7 percent kest more detasied pattent records 44 percent refer mcnre
cases to other doctors, 34.6 percent

no longer accept certain types of cases, and ﬁnaliy, 31,4 percent repor’ted mcreasmg
thelr fees for servlces to recover thear tncreaseci c:ost of professmnaE %xabslsty :nsurance

Id at 5 Nevertheless, there is some andscataon that overtise of procedures in some
cases may actuaiiy beneﬁt 'patients, i not expenswe ‘and probably doeés not contribute
to the'rising costs-of med:cai care. Bell; Legislative Intrusions into the Common Law ‘of
Medical Malpractice: “Thoughts about the Deterrent Efféct of Tort Liability, 35 SYRACUSE
L. REV 939 972_ (198_4)

: FN43 MEDICAL MALPRAC“I‘ ICE REPORT OF “I“HE SECRETARY S COMMISSION Oi\i 5
MEDICAL MALPRACTEC& 39 (January 16 1973). Physm;ans are now raising charges for
services, and may stop providing those medical services that'have high litigation rates.
WINDOM, A HEALTHY NATION, MALPRACTICE REFORM: THE DEVELOPING CONSENSUS,
U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES (November 198?) Yet at least
one author predicts that for the next two to'three yearsthe' maipract:ce Elimate will®
remain fa;rky stable, with no dramatic increases in‘the number 6f dlaims. This -
commentator, however, does not see the present system as financially acceptable,
claimning that, "the severity of awards:will.remain a problem unless tort reform is
enacted in certain states." STUART, MALPRACTICE IN THE1990'S: A'FORECAST,”
PHYSICIAN'S MANAGEMENT, 67 (January 1990) Gne court vzewed the concern over
physicians' inability to obtain :
coverage as the prlmary reason for the iegiséature s statutory mterventaon

..-'_After car&fu% and_.dehberate stucfy, the Genera A_ssembiy determmed that health care o
providers faced increasing difficulty in ﬁbtam:ng'affordabie maipractace insurancein
excess of $750,000 and that this situation wouid tend toreduce’ the numbér of health
care prowders avaliable to serve Virginia's citizens.

o 1..See
infra note 50 S

FN44, Bell, supra note 43, at 939. Before 1981 there were 3.2 malpractice claims for
every 100 physicians, By 1985, that figure had grown to 10.1 claims per 100 physicians.
WINDOM, supra note 44, The St. Paul Fire and Marine Insurance Company, which has
been the: teadmg writer of malpractice insurance for many. years, reports a fifty-five "
percent increase in'claim frequency since 1980, from 40.5 claims’ per 100 physmlans in
1980 to 16.3 in 1984. Claim severity increased fasterthan the rate of inflation
throughout the 1970's, and this trend appears to have continued into the 1980's. St.
Paul reports that paid claim severity increased ninety-five percent during the five year
period from 1979 to 1983, from $27,408 in 1979 to $53,482 in 1983. The average
malpractice jury -award is reported to have rasen from:$404,726 in 198{3 to $954 858 in
1984. Danzon, supra note 1, at 57 58

FN45. Total compensation paid by insurers for medical malpractice claims has increased
at an average annual rate of 25 percent from 1979 to 1985. WINDOM, supra note 44.
Moreover, the average compensation paid per malpractice claim increased



approximately 54 percent-between 1982 and 1985. By contrast, the Consumer. Price .
Index increased just eleven percent during that same period. Id. D

FN4G:-Robinson, supra note: ¥1,:at 31, .'
FN47. See-‘éupra“n-o’i:e:é() and accompanying text.

FN48. In the mid-1980's these companies were encountering many of the same
pressures as traditional multiline carriers; many instances of severe losses, the need to
add to'loss reserves, and poof financial results requiring-the infusions.of new capital and
large rate increases. Posner, supra note 15; at 40, The current-crisis-may be moreof a
dilemma; insurance industry’s natural behavior contributes {o-the continuing cycles of
“crisis" and "remission". Id. at 48.

FN49, Seé supra note 6 and accd'm:;ﬁanym'g text. One court's statement of the:
legislature’s reasonmg for enact:ng a matpractlce refc:rm statute in the 1980'sis
representatwe TR s o

[Tihe Legislature was actmg ina srtuatuon in which it had fcaund that the rising cost of
medical malpractice insurance was posing serious problems for the health care system in
California, threatening to curtail the availability of medical care in some parts of the
state and creating theivery real possibility that many doctors would practice without
insurance, leaving patients who miight:be injured by such.doctors . with the prospect of
uncollectible judgments,

Fein v. Permanente Mecdical 38 Cal.3d¢ 137, 158, 695 P.2d. 665, 680 211 Cal,
Rptr) 36§, 38 3 appea! dismasse:d ‘474.U.5.892.(1 8_ The Caiufarma Iegaslatum chose to

: .cap ﬁon econom:c ciamages because itwag ol

[flaced with the prospect that, in the absence of some cost reduction, medical
malpractice plaintiffs might as a realistic matter have difficulty collecting judgments for
any of their damages-pecuniary as weli as nonpecuniary - the Legislature concluded that
it was in the public mter“est to attempt to obtam some cost savsngs by Eumitmg non-
economic damages. . ' : o . _ Sl

Id. 38 Cal.3d at 160, 695 P.2d. 681, 211 Cal. Rptr. at 384, 368.

FN5O. Posner, supra note 15, at 52. "The malpractice market has shifted from an
extreme ‘buyer's market' to a ‘seller's market' in which a few

insurance companies are swamped with business and can be extremely selective about
what coverage they will offer, to whom, and at what price." 1d.

FN51. One commentator compared the situation with the federal no-fault vaccine law,
where the federal government capped all awards for pain and suffering.arising from the
use of the DPT vaccine at $30,000. Dr. Barry Manuel, president-elect of the
Massachusetts Medical Society advocates a no-fauit system sayving that it would pay for
ail costs of a medical maloccurrence. Dr. Manuel states: "Unfortunately, we'll have to be
hurting a little bit more before the government enacts that type of legisiation. But when
the government's back is forced to the wall, it will resort to exactly this type of



legislation . . .+" STUART, supra note 49, at 76-79. Dr. Maﬂue advances the foE{owmg
example in favor of a no-fault system?

[1]f a patient undergoes coronary artery bypass surgery, there is a 1/10 of 1% chance
he will have a cerebrovascular accident. It may not mean:the physician involved was :
negligent, because in the best of series it does happen. Why, if that patient is disabled,
should he or she have to prove that the doctor did something wrong? Society has clearly
indicated it would like to be compensated for every maloccurrence. Consequently,
plaintiffs should not have to prove fault. But consumers will pay for it. The costs must be
on the backs of those who wm receive the beneﬂts as in every other

form of insurance. SR : e . o

id. at 79. See also Q' Conneit Neo- No Fault Remed:es for Medica! Injunes Coordanated
Statutory and Contractual Alternatives, 49 LAW AND CONTEMP. PROBS. 125 (Spring
1986) for a discussion of the advantages and disadvantages.of a no-fault system.

FNSZ One observer notes that recentiy the number of claims is down and insurance
rates have levellied off and-even slightly declined in some states. Stuart, supra note 49,
at 67, One should also consider the notion that we are not:in:the midst.of. another.. -
malpractice “"crisis" just because medical costs are increasing. Studies have shown that
the public perceives increasing medical costs to be the result of physician greed rather
than skyrocketing malpractice premiums. De Berge, supra note 2, at 21. :

FN53. Non-economic damages are awarded to compensate for pain, suffering,
inconvenience, and physical impairment. Note, Legislative: Limitations supra note 14, at
1585. R

FN54: The constatutaonahty of such caps es dtscussed mfra See supra notes 121 145 and
accompanymg text, : i B R S A S

FNG5R. See infra notes 121-145 and accompanying text.

ENSE, Fein v. Permanente Medical Group, 38 Cal 3d 137, 695 P.2d 665, 211:Cal. Rnfr.
368, appeal dismissed 1{25_5_ Lt 214 (1985),

FN57. Hoffman v. United States, 767 de 1431 (9th Cir. 1985)(interpreting California
taw).

ENS8. Robinson, supra note 11, at 32,

ENGO. The Comrnission stated that "it is unconscionable to preclude a plaintiff, by an
arbitrary ceiiing on recovery, from recovering all his economic damages, even though
some lowering of medical malpractice premiums may result from the enactment of such
a ceiling." Note, Legisiative Limitations supra note 14, at 1586~ 1587 cited in REPORT OF
THE COMMISSION ON MEDICAL PROFESSIONAL LIABILI’W 102 Rep. A.B.A. 786, 849

{(1977).



EN60. "The probability of a.serious mistake that leads to damages over one million -
dollars is about one in 100,000 hospital patients, and even lower in the doctor's office.”
Posner, supra note 15, at 53. It is important to note that this statistic accounts for both
economic harm (lost wages, future income _ B S

fost, child support, etc.), which would still be fully compensable, and non-economic
damages,

FN61. Wagner & Reiter, Damage Caps in Medical Malpractice: Standards of
Constitutional Review, 187 DET. C.L. REV. 1005, 1006 (1987).

FN62. Harlan, Ir., Virginia's New Medical Malpractice Review Panel and Some Questions
it Raises, 11 U. RICH. L. REV. 51, 66 (1976).

FNG3. Id,

FN64. The model can be iilustrated as follows:

The practitioner faces the prospect of a financial sanction if he negligently causes injury
to a patient. That sanction, in the form of a damage award, is the monetary equivalent
of the injury caused. The doctor will, as a result, act to avoid causing patient injuries so
tong as the expected costs of those actions are less than the expected costs of the
patient injuries that will occur if he doesn't take those actions. If the expected safety
costs are greater than the cost of the. injuries they. are expected to avoid, the doctor will
not be given a tort incentive to take the safety measures. Accordingly, the effect of the
tort sanction willbeto .~~~ = . ' o : S
cause the doctor to behave efficiently. There will be no incentive to spend more on
safety than is saved in-expected Injury costs, because in such a case.the doctor would

be spe'nd'ing_:_;mor_e to prevent liability than he .exp'ects'-f:o pay for that liability, ~ ©

Bell, supra note 43, at 950-51.

FNG5. Most people injured by another's negligence fail to make a damage claim. A 1972
study conducted for the Department of Health, Education and Welfare projected that,
“only six percent of patients injured by medical negligence in two typical hospitals would
bring claims for their injuries."” 1d. Furthermore, while a higher percentage of negligently
injured patients may make a damage claim, studies project a claim rate for malpractice
victims no higher than one in four. Id. at 951-52.

FN66. Id. at 949.

FNG7. 1d.

FN68. Id. at 952. The potential plaintiff may need to have upwards of $30,000 in injuries
before a fawyer will take his or her case on a contingency fee basis. Id. Other
malpractice victims have no incentive to sue; persons

on welfare, who are more likely than most people to be subjected to malpractice, are
required as a condition of receiving public assistance to sign over to the welfare



department any damages-awarded in a-personal injury-action. Id. Mor@over gaven the
difficuity of .obtaining expert medical testimony and the fact that many patsents do not
.even know when they have sustained a compensable i njury, fewer iawsurts are bein
filed than woutci be ]usttf ed Aztken supra note 7, at 93

FN69, Bell, supra note 65, at 952.

FN70. 1d.

FN7101d. 8t 952-53.
FN?Z .L.earr:ié:i‘_,..s;ipra_ _noté 14, at 147:

- e g 5 4

FN?S Autken supra note 7, 'at 95. As‘one ;udge observed: "Spread out over the
expected lifétime of a young-pérson; $250, 000 shrinks to mssgnsﬁcance Feiny,
~Permanenté Medical Group, 38 Cal:3d 137,7171. 695 P.2d 665,689,211 Cal. Rptr, 368,

392, appeal dismissed 474 U.S. 892°(1985) (Bird; C.J. dissenting). Yet, this : same.
amount gwen to a relatively oider person may be adequat@ compensat:on

§ 'FN?S As.one'wnter observed B “Never before in American iegai history has a Iegaslature
abolished the right of the most seriously injured to receive full compensatscn for
personal injuries caused by the unreasonable action of ancther, without pmvtdmg any
substitute remedy.” Law & Polan, supra note 35, at 140.

FN77.Td. at 139,

FN78. Id. at 139-140.

The crisls will not be soived by forcing the most seriously injured into dependency on
friends, families, or weifare. Although we al! ultimately pay for soaring malpractice
premiums through rising health-care costs, It seems grossly unjust to impose a
disproportionate share of these costs on people who are unfortunate encugh to be

seriously injured as a result of negligent medical treatment.
id.

EN79. Professor Law advances the view that most malpractice reforms do not help
consumers, "[R]eform is tybically designied simply to reduce premiums. Reform efforts
that see reduced malpractice premiums as the "bottom hne wﬂi a!most inevitably. mjure
patients.” Law, supra note 20, at 315,



FN80. Robinson, supra note 11, at 30.

EN81. Danzon, supra note 1, at 77. "Large awards account for a disproportionate
fraction of total doliars . . . . [Currently] over fifty percent of dollars are paid on five
percent Qf_:as¢s_.{‘:1d_.. et Co o _ S

FNB2.

A cap on non-ecoenomic damages obviously reduces the chances that maipractice victims
will receive full compensation. Those reduced chances of full compensation for injuries
probabily will not, and perhaps should not, concern the ordinary consumer of medical
services. A reductlon in the frequency. or severity of malpractice claims can be expected
to lead to.a reduction in maipractrce insurance cost increases, or.costs pericd. That, in .
turn, shouid lead to a reducmon in- medlcal care prices or: to Jesser.price .. .
increases.. . . With his savmgs in Iower:med:cal fees, the medxr.:al consumer could

= probably buy f;rst»party insurance w h_: wotlld ;:arowde monetary compensatson if he -
were injured:in.a manner or to an axtent that would have resulted.in’ ‘greater e
'compensatory damages being. awarded ‘o -him under the old rules than under the reform
-Eeglsiation Since first-party insurance generaliy pays out a higher percentage of the
premium ‘dollar in benefits than does maipractsce liabifity‘insurance, the medical
consumer probably could afford to buy enough "compensation insurance” with his
savings in lower medical fees to more than make. up for.any. reductxon in compensatnon
that would occur under the new legal regime. :

Bell, supra note 43, at 941-42 n. 13.

FN83, Stuart, supra note 49, at 69.

7 FNg4. Bell, sub’ré.-ﬁﬁte";};s__,__*aﬁ’_ﬁé_é.iélé'i,.." =
FN85. Farrell, supra note 6,.a§: 5&4...

FNBG Id at 695 "{I]n the exght states wh;ch have enacted su{:h ceilings, there were
only 36 cases in which more- than $50,000 was paid ! to an.injured patient in 1975-76."
Law & Polan, supra note 35, at 144, See also Report on . _

Medical Liability supra note 12, at 122. _

FN87. Bell, supra note 43, at 946. "These reductions probably occurred not because the
ceilings on damages reduced the number of malpractice claims, but because they
reduced . . . overall amounts paid out in those maipractice actions . . . brought." 1d.

FN8S. Daﬂzon, supra note 1 at 76 Thts percentage represents the average &mpact of
the varijous forms of caps, during the period between 1975 and 1984, when some
statutes were still under challenge. Id. at 71.

FN89. Kansas Malpractice Victims v, Bell, 243 Kan. 333, 355, 757 P.2d 251, 265 (1988).



FNSO. Report on Medical Liability, supra note 12, at 122,

FNO1. Learner, supra note 14, at 144. Most evidence indicates that physicians do pass
on the costs of malpractice insurance increases to their patients. Bell, supra note 43, at
958-60.

FN92. Law, supra note 20, at 309.

FN93. Law & Polan, supra note 35, at 144. "According to an American Bar Association
study of recently enacted ans the oniy change in tort law which is’likely to have a
measurable impact on premlum costs'is ‘the repeat of the collateral-source rule “1d. at
148, Perhaps most significant and worthy of further mvest:gation ss the test;mony of the
National Insurance Consumer Organlzatton ‘that after studying some of the states that
have enacted limits ‘on non= economic: damages, insurers dad not reduce rates but
mc:reased them Farrefi supra note 6 at 697 S

FN94. Danzon, supra note 1, ‘at 78. Juries ‘however, may be able to “find ways of
implicitly c:rcumventlng the limits by increasing aifowances for uncapped components of
the award." Id.

FN95. Bell, supra note 43, at 941-42,

FN96. Id. at 991. "The social stigma, loss of prestige, embarrassment, time,.anxiety and
‘the like which physicians now expect to; resuEt from a maipract:ce action and subsequent
liability judgment should not be perceived differently.” 1d. at 992.

FN97. Law & Polan, supra note 35, at 140. One court stated:

While H.B. 2661 made sweeping changes in the amount injured patients could recover,
it did not change the underlyirig obligation of a health care provider toward his patients,
Every health care provider has a duty to use reasonable and ordinary care and to
exercise that reasonable degree of learning, skifl, and experience which is ordinarily
possessed by other health care providers in the same location.

Kansas MaEDracttce VECtImS Coaiatton v. Bell, 243 Kan. 333 339, 757 P.2d 251, 256
1988).

‘FN98 One commentator takes the extreme view that any limitation on the patient’s
right to recover full damages may remove an important deterrent to negiigent conduct.

Aitken, supra note 7, at 95

FN99. Bell, supra note 43, at 953. "Acting as risk-neutral wealth maximizers, doctors
facing a reduced expected liability cost of their negligent behavior may choose to
continue that behavior and pay the liability judgment, rather than change to safer



behavior that would have avoided the accident at a cost lower than the actual injury

FN100. Id. at 962. A doctor's liability insurance premium rates are e
independent of the expected costs of his behavior. Such rates generally depend on
specialty and location. Id, at 955,

FN101.As of:1984; malpractice ‘costs were in the range of two to four billion dollars a
year, whereas total costs of hospital and physician care exceeded 300 billiory doliars per

year. Posner, supra'note 15; at 49. Based on estimates of the number of injuries
occurring in California-hospitals; one researcher estimated that the costs of injuries due
to medical negligence are at least teén times the costs of malpractice insurance
premiums, which are currently approximately 24 billion doliars. ‘Hearing, supra note 39,
at 12 (Statemerit-of Patricia Danzon, P_h’.‘D_._,_'profé;*_S'sor:}.at-the center for Health Policy at
Duke University). A 1974 study by the California Hospital Association and California
Medical Association showed that roughly 1 in 126 hospital admissions results in an.injury
due to medical negligence, One can estimate that at most one in ten of these injured.
patients filed a claim, and at most one in twenty-five received compenisation through the
tort system. Id. at 11, * 0 e A

FN102. One critic launched the following attack: A crisis seen 'thrb';ﬁigh:"‘ch'e eyes of
doctors and measured in premium dollars naturally generates responses evaluated in
terms of effect on premiums. The needs of patients and consumers never even enter the

debate.” Law, supra note 20, at 305,

FN103. See e.g. Law & Polan, supra note 35, at 148. One author assessed the following
reason for-not capping malpractice awards: "Our system of justice expects nothing more
. from the. members of the:medical profession ‘than it does from any other professional or
 “skilled group." Aitken; supra note 7, at 96, A possible explanation for our willingness to
preferentiaily treat the medical profession is the political prowess of the profession:

In medical malpractice, one very powerful class of people creates and imposes risks on
another, relatively powerless class. In many other types of personal-injury cases, risks

are created and borne:by all those participating in the activity on a relatively equal
basis, as, for exampie, the risks involved in use of the highways: As'a practical matter,’
severely injured patients are not an identifiable or organized interest group that can

assert its claims in the legislature.

Law & Polan, supra note 35, at 145,

FN104, Aitken, supra note 7, at 93. Doctors take home more income than any other
class of workers in thig society, an average of $106,300 in 1983, Law, supra note 20, at

FN1Q5. One dissenting judge commented: "Insurance is a device for spreading -
risks and costs among large numbers of ‘people so that no one person is crushed by
misfortune. In a strange reversal of this principle, the statute concentrates the costs of
the worst injuries on a few individuals." Fein v. Permanente Medical Group, 38 Cal,3d




137 173, 695 B.2d. 665, 690. 211 Cal. Rptr. 368, 393-94 appeal dismissed, 474 U.S.
892/(1985) (Bird,C. 3. dissenting).

FN106. __é_e_e infra nmei%andaccompanymg text. .. o

FN107. Htis true that the burden on victims is no less real, simply because the
uncompensated m;ury is non-economic. Eein y. Permanente.Medical Group, .38 Cal.3d
137,173,695 P, 2d 665, 689, 211 Cal. Rptr. 368, 392 appeal dismissed 474 4.5,:892
{198%5) (Bird, C. i dissentmg) fFor a.child who has been paraiyzed from the neck down,
the only. compensatlon for.a lifetime wuthout play comes: from non-economic gamages,
Similarly, a person who has been hideously. dasﬁgured receives: only non-ecenomic
damages to ameflorate the resuit:ng humiliation and embarrassment " id.at 173,695
P.2d at 689 211- al. Rptriat 392, An-Ohio court made an. equaliy compelling-argument:
"{T}he Eeglstat;ve scheme: gf_ shaﬁ:;ng responsnbaisty for ioss from one of the: most affluent
* 'segments ‘of society to those who are most unabie to sustam‘ that burden 1 e hombly
““injured ‘or maimed: mdwiduats, is not fmly _ S
mconcewabie but shockmg o this Court‘s conscaenc ’“__Duren Vi Suburban Commumty
' Hosp 42 Ohao Masc 2d 25 482 'N. E Zd 1358 1362- 63 (1985) _

FN108. See ir_]_fra_ notes.1 1_-;'»% 116 and acc_ompa n_.ying text, .

'F-“Nit}‘a Fein v, ?ermanente Medtcal Greuo 38 Ca! 3d: 137 160 n. 17 695 P. 2d 665

681, 211 Cal Rptr. 368, 385, appeai dismissed 474 11.5, 892 {1985) (Bird, C.1.
dissenting).

| PNI10.Seeeg supranote43at990-91 .

FN111. R'epo'f%"oﬁ"h'edté::ai Maipracﬁice, subra hete 12, at 38.'

' FN112 See e g De Berge, supra note 2 at 24 (Maiprac‘:ace msurance protects pataent
even more than physzman) _ - R .

FN113. Windom, supra note 45; Learner, supra note 14, at 144. Surveys indicate that
50 to 70% of doctors say they practice defensive medicine. Bell, supra note 43, at 971.
See aiso supra notes 42-44 and accompanying text.

FN 114 One suggestxon has been t0 restructure damage awards so they more-
closely parallel insurance that we buy voluntarily. Hearing supra note 39, at 12. A more
desirable system might come out of such a restructuring:

After all, in its.compensation function, the tort system is simply a form-of compulsory -
insurance, which we are all requzred to buy when we buy health care. When faced with
the chozce——and the bzIEv-most of .us. do not buy insurance against pain.and suffering. The
tort system. should pmwde compensation for foss of earning capacity {after tax) and for
reasonable medical expenses, rehabilitation and other monetary costs. Pain, suffering
and other nonmonetary losses are very real losses, but money cannot replace them.



That is precisely why most of us do not choose to insure against them, and the tort
system should not force us-to, Tt TR e T T '

Id.
FN115. Fein v. Permanente Medical Group, 38 Cal.3d 137, 160 n. 17, 695 P.2d 665, _

689,.211 Cal. Rptr. 368, 385, appeal dismissed 474 U.S. 892 (198! (Bird, C.J,

FN116. Asnoted:s -0 o)

Many-injured patients go-uncompensated even when -théir_"ihju'riés wéh’é actually 'c:a'usecf
by.negligence; a-few patients dre compensated éxtravagantly. Review of the numerous
reasens why some potential lawsuits are brought while _ ) ' e
many others are not leaves the impression that the system is not serving any clear

-function well. Instead, like lightning, it seems to strike almost at random. . -

‘Hearing, supra note 39, at 22. .

FN117. 5. 1804, 99th .Cong., 1st Séss., 131 CONG. REC. S14, 356-59 (daily ed. Oct. 29,
1985). .

FN118. H.R. 3084, 99th Cong., 1st Sess., 131 CONG. REC. H.6353 (daily ed. July 25,
19853,

FN119. The Hatch bill was introduced on behalf-of the AMA and contains provisions for
= Alimitation on non-economic 10ss:up 10.$250,000. Robinson, supra note 11, at-32-33. The
" Moore/Gephardt bill 'wo-u_id'-eiimin_a_te'-'ncn%'ec'onbmié"dém'a'gés:--{mi:sée.aE_so Moore and
Hoff,-H.R. 3084: A More Rational Compensation System for Medical Malpractice, 49 LAW
AND CONTEMP: PROBS. 117.(Spring 1986).. & 0
FN120. "Private parties could be expected to'bargain for more flexible <eilings that are
better related to the:type o g ¢ _ 1

person. There could also be provision for certain payment T RS )
without regard to fault. Reasonable and fiexible limitations freely bargained for by the
parties should be enforceable.” Ginsburg, Kahn, Thornhill, and Gambardella, Contractual
Revisions to Medical Malpractice Liability, 49 LAW AND CONTEMP. PROBS. 253, 262-263
(Spring .1986). See also Havighurst, Private Reform of Tort-Law Dogma; Market
Opportunities and Legal Obstacles; 49 LAW AND CONTEMP. PROBS. 143, 156-70 (Spring
1986) (advocating private ability to contract). But see Robinson , Rethinking the
Allocation of Medical Malpractice Risks Between Patients and Providers, 49 LAW AND
CONTEMP. PROBS, 173, 183-197 (Spring 1986) (examining the case against contract).

f damage, the age, @nd other c_ifcurhiatance_s of the injured

FN121. See e.g. Cal: Civil Code § 3333.2 (West Supp. 1990); N.H. Rev. Stat, Ann. §
507-C:7 3 8 Supp,-1989); Ohio Rev, Code Ann. § 2307.43 (Anderson 1981 & Supp.
1989); S.D. Codified Laws Ann; & 21-3-11 (1987 & Supp. 1990). B




FN122. The list includes: automobile no-fault legislation,.worker's compensation, treble
damages, government tort immunity, and dramshop laws limiting vendor Hability.,
Wagner & Reiter, Damage Caps in Medical Malpractice: Standards of Constitutional
Review, DET. C.L. REV. 1005, 1016-17 (1987).

Duke Power anvolved a federa? statute wh;ch piaced a cap on tort éamage recovery, The
Supreme Court refused to strike the statute down. The Court stated in dicta: "'[a]
person has no property, no vested interest, in any rule of the common law.’ ‘The
Constitution does not forbid the creation of new rights, or the abolition .of old ones
recognized by the common law, to attain a permissible legislative object,’ despite the
fact that ‘otherwise settled expectations!:may be.upset thereby. Indeed, statutes limiting
Isabahty are relatsveiy commonplace.and have conStstently been enforced by the courts.”

1d, at 88 n.32.

FN124 ‘In’ quht v, Central Du Paae Hosmtai Assoc;atson 63 M. 2d 313 347 N E.2d 736
(1976}, the Tlinois ‘Supreme Court invalidated. a $500,000 malpractice damage cap
because it violated a state constitutional provision against "special IengEatiOFl" See also

Ariz. Const. art. 18, §.6; Ky. Const. § 54; Okla. Const. arf, XXIII, § 7

FN125. Note, Medical Malpractice Damaage Caps: Navigating the Safe Harbors, 65 WASH.
U.L.Q. 565, 5 1987).

FN126. For example, the following courts have found damage limitations

unconstitutional: Kansas Malpractice Victims v, Bell, 243 Kan, 333, 757 P.2d 251

(128_8_) Waqqonerv Gibson, 647 E. Supn 1102 {N . Tex. 1986} Baptist Hosoztal of

9y 25 _198{)-'- By contrast the folfow;ng courts have found such
inmftatsons constitutaonaE _La Mark VN M.E. Hospitals, 1 : .
Cir. 1989): Davis v, Omstowo;u, 883 F.2d 1155. {3rd Cir. 1982) Fgm V. Permangnt
Medical Group, 38 Cal. 3d 137, 695 P.2d 665, appeal dismissed 474 US 892 (1985);
Johnson v, St. Vmcent ggﬁg tal, Inc.. 273 Ind. 374, 404 N.E, 2d 585 (1980);

97,256 N.W, 2d:-657 (1977). It s significant to note
that while & federai court-may. mvahdate dec:ss;ons uphoidmg malpractice caps, decisions

ﬂndmg caps unconstitutional are’ usuatiy fmal Note, Mgdag,a_‘i Maigractsgg gm ae Cag_g
he Saf . 7

FN127. Carson v. Maurer, 120 N.H. 925, 424 A.2d 825 (1980). The court objected to the

cap because it considered pain. and suffenng "a very matertai eiement of damages in tort

cases." Id. at 42 424 A.2d 8

FN128. Wagner & Réi'ter, supra note 122, at 1007.

Most often, parties chalienge medical malpractice caps by asserting that

the caps favor a particular class in at least one of the following ways: (1) medical
malpractice victims with moderate damages enjoy full recovery, while medical
malpractice victims with darnages above the cap do not; (2) plaintiffs in medical
ralpractice actions are entitled only Lo limited recovery, while plaintiffs in all other tort
actions may receive full compensation . . .; or (3) defendants in malpractice actions



enjoy limited liability, while defendants in all other tort actions do not receive such
protection. . Gt i .

Note, supra note 126, at 570-71.

FN129. A court could apply some form of heightened scrutiny and ook to the record and
interest involved. In this case the damage cap will usually be found unconstitutional.
Alternatively, a court couid use a lower level of scrutiny, and defer to the legssiatum In
this sityation damage caps generaﬂy will: be upheEd See Nete Legastatwe lestatnons
supra note. 14, at 1602, L L _

FN 130';' Wagnéﬁ&ﬂéite;{; supra"-sioté 122_5;’.1{307}

'FN131 Richards Statutes L;m:tmg Med;cai Maipract:ce Damages, 32 FED N.- IE\ES
'COUNS Q 247 252 (1982) ' . DU s

FN132. Note, si;pka note 126, at 567,

FN133. As one commentator noted:

When the rational relation test is applied, a court is certain to sustain the challenged
statute. In fight of rising health costs and the perceived litigiousness of American
society, courts have no difficulty finding a rational or conceivable relation between the
perceived crisis situation and a Eeglsfature s attempt to rectcfy a problem that is both
compiex and somewhat overwheimmg S e

_ ' Note Legts!ata\se Lzm:tatacns, supra note 14 at 1602 The foilowmg carcurt court dec;sions
‘alt survived due process -and equai pmtectmn attacks:: Davas V. Omi iu, 883 F.2d -

1155 £§rd C;r i989) - Hoffman v,
United States, 767 F. 2d 1431 {ch C;r 1985) For examp!es of the Ianguage courts use.

note the foliowing: ("Legislature may expand or limit re{:overabie damages so long as its
_action is rationally related o a legitimate state interest.”) Fein v. Permanente Medical
Group, 38 Cal.3d 137,695 P.2d 665, 680, 211 Cal. Rptr, 368 appeat dismissed, 474
U.S. 892, (1985).("A i:mitatson on.a common faw measure of recovery does not violate a
fundamentaE right. or create ) suspect cfass;f;cat:on " !aia 877.F. 1191
4th Cir. 1989). : . . '.

FN134, 38 Cal.3d 137, 695 P.2d 665, 211 Cal. Rptr. 368, appeal dismissed, 474 Lj' .S.
92 {19853,

FN135 Note, supra note 122, at 574 "The Supreme Caurt conszders such a di srmssai to
be an adjudication on the merits, atthough its precedentxai effect only applies to.
subsequent issues that are sufﬁcsentiy the same'. Id. at 574 n.72, citing Hicks v, .
Miranda, 422 U.S. 332 (1975). The power of the Fein dismissal is perhaps most aptly
refiected in the following: "At the very least, the dismissal signifies that in Fein the
Supreme Court did not find a constitutional violation worthy of plenary consideration .
After Fein, a lower federal court will find it difficult, though perhaps not impossible, to



distinguish Fein sufficiently to allow the appiication of a higher level of scrutiny.” Note,
Limitation on Recovery, supra note 14, at 1347,

FN136. Note, supra note 122, at 567.

FN137. Note, Legislative Limitations supra note 14, at 1594. See also_Carson v. Maurer,
120 N.H. 925, 424 A.2d 825 (1980) which involved a challenge to a state limitation on
recovery of non-economic damages to $250,000. The Supreme Court of New Hampshlre
applied intermediate scrutiny, noting that the court could apply a morerigorous
standard of review than that applied by the United

States Supreme Court. The court’s test to determine whether the restriction on the
plaintiff's individual rights was justified asked whether the statute was reasonable and
not arbitrary, whether it had a fair and substantial relationship to the objective of the
legislation, and whether, based on the facts surrounding the statute's enactment it could
reasonably be conceived that the legislation's purpose'was to beneflt socuety Id. at 932,

424 A.2d af 831,

FN138. Note, supra note 122, at 569,
FN139. Farell, supra note 6, at 692,
FN140, _Id.

FN141. [Tlhe majority of the courts generally have acknowledged the argument,
expressed reservations about the vitality of the theory, noted that the law in question
does provide a quid pro quo, and’ decided the tase 'on other grounds.” Richards, supra
note 131, at 259, See also White £ McKenna, Constitutionality of Recent Malpractice
Leg[siatuon 13 FORUM 312, 329 (1977)("where due process is‘in guestion, the quid pro
quo element is rightfully criticized as being the illegitimate offspring of dictum, in view of
the econom!c and soc;ai welfare character of maipract;ce ieg:s atnon "),

FN142. See i.earne;’, supra note 14, at 143, Note, E.egfsiattve Lsmntat:ons supra note 14,
at 1583. ("Requirement of a quid-pro quo is an additional too! available to assist courts
Even when the granting of a quid pro quo is not required, the lack of such a
compensatory provision can be detrimental to a statute if it is subjected to constitutional
analysis.”).

FN143. This right is provided for in the Seventh Amendment to the United States
Constitution which states "In Suits at common law, where the value in controversy shall
exceed twenty doliars, the right of trial by jury shall be preserved, and no fact tried by a
jury, shall be otherwise re-examined in any Court of the United States, than according to
the rules of the common law." (1.5, Const, Amend. VIi.

FN144. 647 F, Supp. 781 (W.D. Va. 1986}. The case involved Virginia's constitutional

right to a jury trial which was the same as the United States Constitution's Seventh.
Amendment right to a jury trial.






